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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

MUMBAI BENCH

ORIGINAL APPLICATION NO 610 OF 2016

DISTRICT : MUMBAI

Smt Anita Nagraj Kolhe,

Occ : Service as Panchkarma Vaidya,
R/o: M.A Podar Hospital, Worli,
Mumbai 400 018.

Versus

1. The State of Maharashtra
Through the Secretary,
Medical Education & Drugs Dept.
Mantralaya, Mumbai 400 032.

2.  The Director of Ayurved,
Govt. of Maharashtra,
Govt. Dental College & Hospital

)
)
)
)
)
)

)

..Applicant

Bldg, St. Georges Hospital Compound)

C.S.T, Mumbai 400 001.

3. The Dean,
M.A Podar Govt. Ayurved Hospital,
Worli, Mumbai 400 018.

)
)
)
).

..Respondents
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Smt Kalpalata Patil with Shri V.P Potbhare, learned
advocate for the Applicant.

Ms Savita Suryavanshi, learned Presenting Officer for the
Respondents.

CORAM : Shri Justice A.H Joshi (Chairman)
Shri Rajiv Agarwal (Vice-Chairman)

RESERVED ON : 23.02.2017
PRONOUNCED ON : 29.03.2017

PER : Shri Rajiv Agarwal (Vice-Chairman)

ORDER

1. Heard Smt Kalpalata Patil with Shri V.P
Potbhare, learned advocate for the Applicant and Ms
Savita Suryavanshi, learned Presenting Officer for the

Respondents.

2. This Original Application has been filed by the
Applicant challenging the order dated 1.7.2015 passed by
the Respondent no. 2 imposing certain penalties on the
Applicant and order dated 24.5.2016 passed by the
Respondent no. 1, maintaining the aforesaid order of the

Respondent no. 2 in appeal.

3. Learned Counsel for the Applicant stated that
the Applicant was married to late Shri Nagraj Kolhe, who

was working as Extension Officer, Zilla Parishad, Beed.
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It was a intercaste marriage and Shri Kolhe belonged to
Scheduled Caste (S.C) category. Her husband died on
18.8.1996. The Applicant, who holds degree of B.A.M.S
applied for appointment on compassionate basis on
4.9.1996. As per G.R dated 12.8.1958, an upper caste
woman married to S.C category man was entitled to get
the benefit available to S.C category. A Certificate was
issued to the Applicant in 1988 accordingly which
entitled her to claim benefits available to S.C category.
The Respondent no. 2 appointed the Applicant to the post
of Panchkarma Vaidya by order dated 1.7.1997 in a
Class-11I post on compassionate grounds. A corrigendum
was issued on 11.7.1997 clarifying that the Applicant
was appointed to the post of Sahyak Panchkarma Vaidya.
Learned Counsel for the Applicant contended that the
Applicant was not appointed on a post reserved for 5.C
category. The Applicant was given permanency Certificate
on 25.8.2009 in the post of Assistant Vaidya. The
Applicant applied for M.D course for a seat reserved for
Government Medical Officers. Though the Applicant had
a Certificate which entitled her to claim benefits of S.C
category, she had applied for M.D seat from open
category in the subject ‘Rasa-Shastra’ but she was not
selected. She was informed that for the seat in the
subject of ‘Sharir Kriya' reserved for S.C category, no
suitable candidate was available. She applied for the
seat and was selected for the same. She completed M.D

in ‘Sharir Kriya’. Thereafter, Applicant was given charge
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of the post of Resident Medical Officer (R.M.0O) which
ruffled many feathers. One Shri Rajendra Patil made a
complaint against the Applicant on 18.7.2011. The
Applicant was asked to give explanation on the issues
like her appointment and also her selection for M.D
course, which she submitted on 2.8.2011. A two Member
Committee was appointed, which submitted its report on
11.8.2011. The Committee did not find any substance in
the complaint against the Applicant. Though no charge
was proved against the Applicant, that her selection for
M.D course was irregular, she was asked by the
Respondent no. 2 to give an undertaking that she will not
take any benefit of her post graduate qualification (M.D)
in future for any purpose. She gave such an undertaking
to avoid further disputes. This should have been the end
of the matter. However, a complaint was received from
one Shekhar Meshram, against the two Member Enquiry
Committee stating that the Committee did not conduct
enquiry against the Applicant correctly. The Respondent
no. 1 asked the Respondent no. 2 to take necessary
action on the complaint of Shri Meshram. The
Respondent no. 2 called for explanation from the
members of the two members of the Committee, though
the Respondent no. 1 had accepted the report of two
member Committee by letter dated 13.2.2012.

4. The Applicant was reverted from the post of
Resident Medical Office, Government Ayurved Hospital,
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Nagpur and was posted as Panchkarma Vaidya at Poddar
Hospital, Worli, Mumbai by order dated 29.11.2013 by
the Respondent no. 2. A Memorandum of charges /
charge sheet was issued to the Applicant on 3.12.2013
on three charges. The Applicant submitted her written
statement of defence on 1.1.2014, stating that these
charges were already inquired into by the Two Member

Committee and no substance was found.

3. Learned Counsel for the Applicant stated that
charge no. 2 is that the Applicant took admission in M.D
course showing caste of her late husband (S.C) as her
own caste. The Applicant had already given an
undertaking that she would not take advantage of post
graduate degree for any purpose in future, though she
was not at fault at all. So this charge should not have
been made at all. Charge no. 3 is regarding endorsement
of the first page of Service Book of the Applicant. As the
Applicant was married to a S.C person, as per G.R then
in force, her caste was mentioned as ‘Boudha’ (S.C) but
after that G.R was withdrawn, it was corrected as Hindu
Maratha. That was the reason for overwriting in her
Service Book. In fact, there was no role played by the
Applicant in the aforesaid endorsement. The charge was
not based on any misconduct attributable to the

Applicant.
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6. A Departmental Enquiry was held and the
Enquiry Officer (E.O) submitted his report on 13.4.2015.
The Enquiry Officer held that charges were not proved
against the Applicant. The Applicant was given a show
cause notice on 14.5.2015. The disciplinary authority
did not agree with the report of the Enquiry Officer and
held that charge nos 1 & 2 are proved. It was held that
her appointment as Assistant Panchkarma Vaidya was in
a Group ‘B’ post against rules. It was also held that she
wrongly took admission in Post Graduate Course in a
seat reserved for S.C candidate. The appeal against the
order of the Respondent no. 2 dated 1.7.2015 was
dismissed by the Respondent no. 1 by order dated
24.5.2016. As a result, the Applicant has been reverted

and has been posted as Hostel Superintendent.

7. Learned Counsel for the Applicant argued that
both the charges cannot be said to be proved against the
Applicant as she had not appointed herself as Assistant
Panchkarma Vaidya. She was admittedly eligible to be
appointed on compassionate basis. As per G.R dated

26.10.1994 the post of Assistant Vaidya was available for

compassionate appointment and as per the Recruitment
Rules also, this was a class-III post. The order of the
Respondent no. 2 holding that the post of Assistant
Panchkarma Vaidya was class-II post is without any legal

basis.
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8. As regards the charge no. 2, the Applicant had
applied for open seat in ‘Rasa-Shastra’. She was not
selected for that seat. However, as no S.C category
teacher was available for the seat in the subject of
‘Sharir-Kriya’, she was given admission. This was as per
the rules for admission to M.D course. The charge has
been clearly not proved, as there was no evidence that
she has taken advantage of the caste of her husband.
She had applied for open seat and not for reserved seat.
The seat was offered to her in a different subject as no
suitable candidate from S.C category was available. The
Applicant has not been found guilty of any fraud or
misrepresentation. Learned Counsel for the Applicant
argued that the order of the Respondent no. 2 is perverse
and it may be quashed and set aside. The Respondent
no. 1 has not applied his mind and gone mindlessly by
the order of the Respondent no. 2. His order dated
24.5.2016 also deserves to be quashed.

9. Learned Presenting Officer (P.O} argued on
behalf of the Respondents that as per G.R dated
27.1.1976, a Government employee married to a
backward class employee was also entitled to get benefits
available to backward class employee. The Applicant was
married to a S.C category employee and was eligible for
benefits as if she also belonged to S.C category till this
G.R was cancelled by G.R dated 7.5.1999. She took

admission in M.D course for a seat reserved for S.C
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category after 7.5.1999. The Applicant was given
appointment as Assistant Panchkarma Vaidya, which
was a Group ‘B’ non-gazetted post as per G.R dated
29.7.1993 and also as per G.R dated 2.7.2002. As the
G.R dated 26.10.1994, allows compassionate
appointment only on Group ‘C’ & ‘D’ posts, the Applicant
was not eligible for appointment to a Group ‘B’ post. By

impugned order, this legal positon has been recognized.

10. As regards charge no. 2, the Applicant has
sought admission in the post graduate course (M.D) in
1999, on the basis of Caste of her husband (S.C). This
was done when the G.R dated 7.5.1999 has been issued
withdrawing earlier orders. By impugned order, she had
been ordered to pay the fee for the course and the
qualification of M.D acquired by her was cancelled.
Learned Presenting Officer argued that the impugned
order dated 1.7.2015 is valid and so is the order in
appeal dated 24.5.2016, which has been passed after the

Applicant was given opportunity of being heard.

11. The Applicant’s husband was working in a
Class-III post in Beed Zilla Parishad. He died while in
service on 17.8.1996. The Applicant applied on 4.9.1996
for compassionate appointment to the District Health
Officer, Zilla Parishad, with a copy to the Respondent no.
2. Copy of the application dated 4.9.1996 (Annexure A-2,
page 36 of the Paper Book) and copy of her application to
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the Respondent no. 2 (received by the Applicant from the
Respondent no. 2 under the Right to Information Act
page. 40-41 of the Paper Book) do not disclose that the
Applicant had sought appointment to the post of
Panchkarma Vaidya. In fact, the office note dated
26.6.1997 (given by the Respondent no. 2 to the
Applicant under R.T.I, page 42-43 of the Paper Book),
discloses that the Applicant was offered appointment as
Panchkarma Vaidya on compassionate grounds by the
Respondent no. 2 under terms of G.R dated 26.10.1994.
The Applicant was given appointment in the scale of pay
of Rs. 2000-3500 in the post of Panchkarma Vaidya by
letter dated 1.7.1997, issued by the Respondent no. 2.
By letter dated 11.7.1997 order was changed to
appointment to the post of Assistant Panchkarma
Vaidya. However, as the order dated 11.7.1997 did not
modify the scale of pay, it must have remained the same.
G.R dated 26.10.1994 has appendix ‘A’ containing rules
for compassionate appointment. Under Rule 3(b), wife of
a deceased Government servant 1is eligible for
compassionate appointment. Rule 4(A) of the rules have
the following provision:-
“ Q. (31) DU dEER A A NeiUD Ul T TAGAR A
TN DIUEIE 9e ‘e’ @ I ‘B’ AvliEn I Adl AR IR
Son-2N UgiER R Al Agel.  FAl PREHER deR UEidd AATD
BICAAD] HAFRIE, cllebadl RNET Aeell Ul A@eAHA @l HB,

FebAdl RN Baldicl Welta 3ufaiam, fadist bt Aier aga 3u

frilews, 351 aat 3R, ohie 3, AzRs das siltmrRt 3. o
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‘o Adla FEiGR! (CaRagee) wim @ FAcRidlal TRk ugiar
fergereit aat AuR &gl

This shows that though the post of Assistant Medical
Officer is a Group ‘C’ post, no appointment on
compassionate basis is permissible to that post. The
Applicant has relied on the Recruitment Rules for the
post of Panchkarma Vaidya’, which are appended as
Annexure A-18 (P.124 of the Paper Book) to show that it
1Is a Group ‘C’ post. It is seen that these are draft
recruitment rules and do not seem to have been notified.
In these rules post of Assistant Vaidya in Panchkarma is
shown as Class-IIl post. The Respondents have relied on
G.R dated 29.7.1993 (Exhibit R-2, page 301 of the Paper
Book]). It is clarified that the post carrying pay scale of
Rs. 2000-3200 will be Group ‘B’ non-gazetted. From all
these facts, it is clear that even if the post of Assistant
Vaidya is taken to be in Group ‘C’, the Applicant was not
eligible to be given appointment in the post of Assistant
Panchkarma Vaidya in the pay scale of Rs. 2000-3500 on
compassionate basis. However, the Respondent no. 2
had issued orders dated 1.7.1997 and 11.7.1997 in this
regard. No blame can be attached to the Applicant as
she had not applied for that post and there was no fraud
or misrepresentation by the Applicant in getting
appomtment in the post of Assistant Panchkarma
Vaidya. In this context, let us examine the charge no. 1

in the charge sheet dated 3.12.2013 (Annexure A-16,
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page 115 of the Paper Book). This charge reads as

follows:-

< Jen 3R AORIE By, UdpA da Aidt et 9.009.9%%0 a i 99.
0(9.9%%19 =1 3ReNER XA Ut da AwrRIS! Bicd, ARgHE xR HiEERt
e feeEleiar 3idu damEr ¢ AFRAD dadma da’’ A ey dasslt
T3 R000-£0-2300-331-198-3200-900-3800/- AT JAJAGSONHAER

THITATA 3Tt R,

In fact, plain reading of this charge does not disclose any
misconduct on the part of the Applicant. In the
imputation of misconduct also there is no mention of any
wrong doing by the Applicant. The charge no. 1 and
imputation of misconduct only give the factual position
regarding the appointment of the Applicant to a Group ‘B’
non-gazetted post. It is not stated that the Applicant was
not eligible for compassionate appointment. It is stated
that she was not eligible for appointment in a Group ‘B’
non-gazetted post. In fact, no misconduct of any kind is
imputed to the Applicant. Mistake, if any, was on the
part of the Respondent no. 2, who had issued wrong
order of appointment and the Applicant cannot be
accused of any misconduct or wrongdoing. The Enquiry
Officer in his report dated 13.4.2015 (pages 167-213 of
the Paper Book) has also held that:-

* 3QMUBR & 3Tl FAORIG! ey Al DU AR ARBE Adddlet
g forgadt fraaapa s stem feslar 3a g s 3R 308,
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Al 3R IR B g TG EL. AN AHAUD AT Haleted, 3da
Fiell Rell 3@, 3marlad ©€.8/Q/9%R8 = 3w ©.¢.8.9%¢y =1
ERAEAR Ut SolaR [Hat FAE HIORIE! UataR staves &via 319l fstdl,
R SEBRY, 510,315 aien Bt gidl. @d wis sjen 302l AAg Hatl, 8

Sadst g ag.

This conclusion of the Enquiry Officer that there was
misconduct on the part of the Applicant has not been
accepted by the Disciplinary Authority, viz. the
Respondent no. 2. The conclusion of the Respondent no.
2 1s:
‘A fadga REwE gar, dan 3ifEa aors dleg didl Ja 9911 A
3HE[eBUl Aclialcl AMHDBR AJellel UAA Frgadl e -& d -3 A g
@A IRYETE! Al FrRggedl oe-9 3REUHA UeTaR gaidt siell 3iFc
ferele da 3@, Ut dan feru dieg Aldl B dcradiet TAHA
feregerell geplell 3cRIFS sna BRI 9 AR TR Rea g 3.

It is admitted that the Applicant was given appointment
in a Group B’ by mistake. The mistake was committed
by the Respondent no. 2. There is no mention at all as to
how there was any misconduct on the part of the
Applicant. In fact, the Applicant did not appoint herself
in violation of rules. The conclusion of the Respondent
no. 2, that the charge no. 1 is proved is without any
foundation and is perverse. Charge no. 1 itself did not

disclose any misconduct on the part of the Applicant.

12. The Applicant has been posted as Hostel
Superintendent by consequent order dated 31.5.2016
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(Annexure A-25 on page 263 of the Paper Book]), which is
also impugned in this Original Application. The Applicant
was appointed as Assistant Panchkarma Vaidya by order
dated 1.7.1997/11.7.1997. She was confirmed by order
dated 25.8.2009 (Annexure A-4, page 54 of the Paper
Book) in the post of ‘Panchkarma Vaidya’ by the
Respondent no. 2 himself. In fact, the Applicant’s case
should have been considered in the light of the judgment
of Hon’ble Supreme Court in the case of AMARENDRA
KUMAR MOHAPTRA & ORS Vs. STATE OF ORISSA &
ORS reported in 2014(3) SLR 496 (S.C). It is held by
Hon’ble Supreme Court that:-

“As to what would constitute an irregular
appointment is no longer res integra. The decision
of this Court in State of Karnataka v. M.L. Kesari
and Ors. (2010) 9 SCC 247, has examined that

question and explained the principle regarding
regularisation as enunciated in Umadevi’'s case
(supra). The decision in that case summed up the
following three essentials for regularisation (1) the
employees worked for ten years or more, (2) that
they have so worked in a duly sanctioned post
without the benefit or protection of the interim order
of any court or tribunal and (3) they should have
possessed the minimum qualification stipulated for
the appointment. Subject to these three

requirements being satisfied, even if the



14 0.A610/2016

appointment process did not involve open
competitive selection, the appointment would be
treated irregular and not illegal and thereby qualify

for regularization.”

In view of the law laid down by Hon’ble Supreme Court,
the Applicant’s appointment as Assistant Panchkarma
Vaidya, even if irregular, was not illegal and after 10
years, she was eligible to be regularized. The punishment
of reduction in rank, is totally unsustainable as the
charge no. 1 was not proved, in fact it was not a charge
of misconduct against the Applicant at all. The order
dated 1.7.2015, 24.5.2016 and 31.5.2016 are clearly

unsustainable as regards this issue.

13. Let us now examine the charge no. 2. This

charge reads as follows:-

“Qent 3Tl PRI iy, Yol da Alslt Jel 9R]R Hedl arstd A [agmr
T e ANl Al Al BRIEl B3he Ugear uedl

IAHAGAH U9 Hdcll 3B,

It is an admitted fact that the Applicant belongs to
‘Maratha’ caste and her late husband belonged to S.C
category. As per circular dated 27.1.1976, a person who
does not belong to Scheduled Caste (etc) can be deemed
to be a member of a Scheduled caste because he or she

has married a person belonging to a Scheduled Caste
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(etc). Such a person was held eligible to get a ‘Couple
Certificate’ to enable him/her to get benefits available to
S.C (etc) category to whom he/she was married. This
circular along with other G.Rs /Circular in this regard
was cancelled by G.R dated 7.5.1999. Till then the
Applicant was eligible to get benefits of S.C category. The
moot question is whether she availed of S.C benefit when
she sought admission to M.D course. In the Enquiry
Report dated 13.4.2015, the Enquiry Officer has
concluded that this charge was not proved against the
Applicant. The conclusions of the Enquiry Officer are as

follows:-

“ orrel ferta Resties 019.0%.9%%% 3 iicRotdia Rap ok GRS
Preon- Tactdtan BrE teRgaR ted! dden=Idet dut i J@d. 8l
FWRIY IUARIER GG TARGAGR SRell. 12 YARAA [6.09.8.9QRR =1 on.faA.
Afzd AE, e AR Sl 20 fubis s Keneg giga. =it
feras 3o A Ia suAaR et @ 3iEEEEa Ga Ad, g &Et a
JA9N tHade el g Bt fid AEl. BRU HAnAE et St BEE dett
Blcll. gIHcl APNAEI Bl TR IsaR ad 6.1, dfsre a1 suety
Bldl. RMaR 30RAT R 3@ B, da Bleg Aisht .31 AT  cAlell IALAH
froedl 316 Bt 31 3R @A IR B AR, NgEA afpan & AAA
Ufpal oA, T AT TR AAEER g Awelid AR A gt ARlERE
31 TG B I D, JTTARE [R1arbarR Feen JaonAe! R SPIaR g3l
S At 2qUTEET ABIADIAG! IBa 3Acic=n enRfepan au fawera 3ie,
STRlie tt AW AT Jde daet. uig AR 9aet ufpie=r wed
313 B A, YA Ul B Il MBRIA . g1 3tfirsr gder AlRedan

AR, ATA IJATARIA SR el Ad g, uaEia disseiid 3nue Edea
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SEtact A 3 FHE Dt @ dl, Hl 9] AL dltet fasrRlia WeNc=IesA g3
F[RN Y@NGH 36 DHen gial. AR g dea A Al dEiaa

AaH FFRSA. A R gu e, uedl el 099 A amr

JNTER AAAD, RAE - dlel U3l UIega RABATHGH .900 2T 3 U
WR TA.E A1 s BEE auR aE 3@ aldsas [Tgs daat. & ertargt
TR 3@ 6 AE! Aepeltan faw igl, uig caEamat uaRl kimes 3Ry e
Broensell R1e1 HETHARE I § R B Ad.  §l HRidaE it
fases g, dipelid A IR Yot ufpda JAd HPEusl AT B0
a g9l ATARARN A=A ARTER &0 Ndh gld. dA & e gl 3Ry
FHAEIER 3NAMRA a3al. fasmita qwelia teaEtE 3utd Rea sten 3
AT AA AL FIE T STtaR JAet et gl 3R 3iem ez gidl. Wy
AT 3R AEER 3B & ez gid ag.”

It is clear that the Applicant was not responsible for
getting admission in a seat which was reserved for S.C.
The Respondent no. 2 as disciplinary authority has
registered his disagreement with this finding in the

following terms:-

“GAa den I Pieg AR@S deoleliel ML, TRFDHR R[S

FAFECT, APYR Al At 008 HeA A A FAOUAR AT Hett
31, den 3T @iy @it et 23.02.2008 = FdaaHE A SE
B 3@ D, TG AAGTGHE M XS] B! SREHA Ud
eciclt 3R, ARl A By (FRel) & R, aawea ARl Sd Eg

(FRE1) B FAASCH STl D BlSIe! YATUUS! STl 9T IgTad B

“FgoctE Al 9Q]R AeA Jan AT Hieg Al TR Uedl HITRAGATA
gAMEdeA AT JATEH HRIGAR AR de 3 foga Gt ang @
dAgaIcR A& 2008 AL el AMedl ASTAN SFEIAAA Al faaid et
A rew el Rene daid 3@, dan 31fEer wieg @isn Ast 99R% Fed

TERIR UGd! 3BARGACIRRA QN3] AISTRT SRAGAT 3G et
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@ AEwe dan e dleg Al WA AAHER d YRR
3ERfad Sl A H3He TeaR Edl SRARGARG! 3Fe AR

o1/ BIIET Acell 313, =B AR AWRIT Harifamesa e gia 3.

The Enquiry Officer has clearly concluded that the
authorities were not aware of the G.R dated 7.5.1999,
when the Applicant was given admission to M.D course
later in the year. There is nothing on record that the
Applicant was aware that her deemed caste status as S.C
due to marriage was not valid when she wrote letter
dated 1.11.1999 to Dean, Government Ayurved College,
Nagpur. That fact should have been imputed in the
charge no. 2 if the Applicant was to be held guilty of any
misconduct. In fact, there was no contradiction in her
letter in 1999 and in 2005, which were based on
circumstances prevailing at the relevant time. The finding
of the Respondent no.2 regarding charge no. 2 is clearly
perverse. The punishment imposed on the Applicant in

respect of this charge is as follows:-
““(31) UGYTR USd! e HGA NV /GG HITAT el MR,
(%) tERaR uadl EAE KT DISE IUN /AT HARIA Ui e
HIIA e AR,
() FHETRAGITATET ST RN FYot B AN IFBH Tl B A
3B, AR el BRae HUSE!, @ Ede Agfdeaa, ogg

Jielt waadl.”’

It is presumed that degree of M.D is awarded by a
| University established under the law. The Respondent
4
no. 2 has no authority to cancel the qualification of M.D
)



18 0.A610/2016

acquired by the Applicant. In any case, when the order
of the Respondent no. 2 holding charge no. 2 is held as
perverse, the  resultant  punishment 1s also
unsustainable. Whether she was ecligible to get fee
concession for M.D studies or not, can be decided by the

Respondents separately.

14. We have concluded that the order dated
1.7.2015 issued by the Respondent no. 2 holding that
charges no 1 & 2 in the charge sheet dated 3.12.2013
against the Applicant is unsustainable as the aforesaid
order is perverse since the finding of competent authority
that misconduct proved is set side being perverse,
punishment whatsoever, based thereon, has to be set
aside as a necessary corollary. Hence order is hereby
quashed and set aside. The order of the Respondent no. 1
dated 24.5.2016 confirming the order dated 1.7.2015 and
order of the Respondent no. 2 dated 31.5.2016 are also
quashed and set aside. This Original Application is
allowed accordingly with no order as to costs.
PN

Sd/- Sd/-
(Rajiv Agarwal) (AH Joshi. Jf (| = Y
Vice-Chairman Chairman

Place : Mumbai
Date : 29.03.2017
Dictation taken by : A.K. Nair.
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